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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL, 

WESTERN ZONE BENCH PUNE  

AT PUNE  

ORIGINAL APPLICAITON NO.76 OF 2021  

SHASHIKANT VITTHAL KAMBLE  .. APPLICANT 
V/s 

MoEF AND OTHERS      ..  RESPONDENTS 
  

 

      REPLY ON BEHALF OF    

    RESPONDENT NO.15 

MAY IT PLEASE THE HON’BLE TRIBUNAL 

1. At the outset, it is submitted that, this Respondent No.1 does not 

admit the contents of the Original Application and that the same 

needs to be dismissed, as the Applicant has failed to make out the 

case before this Hon’ble Tribunal. The Respondent No.1 is not 

deemed to have admitted anything unless it is stated more 

specifically hereunder. The Respondent No.15 craves leave to file a 

detailed response, if needed in the circumstances of the present case.  

2. At the outset, the Respondent No.15 submits that, this Hon’ble 

Tribunal does not have jurisdiction to try, entertain and dispose of 

the present application, as the same is not within limitation. The 

present Respondent states that, the Hon’ble Supreme Court and 

Bombay High Court had on the interpretation of various Statues, 

held that, when a statute prescribes a shorter period of limitation and 

difference scheme of the limitation, the provision of Limitation Act 

is excluded and the Court/Tribunal must apply the period of 

limitation as prescribed in the specific statute while exercising the 
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powers. In view of this, the application preferred by the Applicant is 

totally misconceived and liable to be dismissed. 

3. The present Application filed by the Applicant upon plain reading 

of Section 15 of the said act is barred by law of limitation. On  bare 

perusal of section 15 of the said Act, an Application raising 

substantial question relating to environment seeking restitution, 

remediation and compensation (including enforcement of legal right 

relating to environment) has to be filed within a period of 5 years 

from date on which the cause of action for such dispute “first arose” 

provided that, this Hon’ble Tribunal may, if it is satisfied that the 

Applicant was prevented by sufficient cause from filling the 

Application within the said period allow it to be filed within a further 

period not exceeding sixty days. In the present case the application 

is totally barred by Limitation, as if at-all any cause of action as 

alleged has to be considered it has to be from the date of first 

commencement certificate i.e. from 16-10-2015, when the 

Respondent No.15 sought building permission. The present 

Application is filed on 26th October 2021. 

 

4. The present application is filed after almost 5 years after the 

commencement of the Project and also after 5 years after receipt of 

Environmental Clearance being received. The Applicant is 

unnecessarily hampering the execution of construction and denying 

the benefits to numerous flat buyers and their families for his vested 

interest. Hence, on this ground the present application be rejected.  

It is submitted that the present application is barred by limitation u/s 

15 and 16 of the NGT Act, 2010 which prescribes a period of 5 years 
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for filing an application from the date on which the cause of action 

for such dispute “first” arose, extendable by a further period of 60 

days thereafter, provided that the Applicant may show by a 

sufficient cause that the Applicant was prevented from filing such 

an application in time. Further, the Applicant has also sought to file 

an application under section 15 of the said act which also provides 

for the aforesaid words “the date’, “cause of action” and “first 

arose”.  

 

5. Further, the application of the principles of recurring and/or 

continuing cause of action for the purposes of disputes under Section 

15 of the said Act would lead to serious anomalous and undesirable 

consequences. That the Legislature while enacting the statute 

purposely used the words "first" for "cause of action" to file an 

action before the Tribunal. That the Hon'ble Supreme Court in the 

case of L.C. Hanumanthappa vs H.B. Shivakumar (2016) I SCC 332 

has held that the word 'first' has been used between the words 'sues 

and 'accrued'. This would mean that if a' suit is based on multiple 

causes of action, the period of limitation will begin to run from the 

date when the right to sue first accrues. To put it differently, 

successive violation of the right not give rise to fresh cause and the 

suit will be liable to be dismissed if it is beyond the period of 

limitation counted from the day when the right to sue first accrued. 

 

6. That in a catena of cases, this Hon'ble Tribunal has also taken the 

view that limitation period begins to run from the date when the 

cause of action first arose including in Application No. 33 of 2016 
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Jai Javan Jai Kisan and Ors. Vs Vidarbha Cricket Association and 

Ors.; O.A. NO. 179 of 2016 Graminee Environment Foundation vs. 

Balaji Infrastructures Ltd. and Ors, OA No. 95 of 2014 Mr. Suresh 

Waman Dhavale and ors. vs MOEF and Ors 

 

7. Similarly, section 15(3) of the act contemplates that no application 

for grant of compensation or relief or restitution of property or 

environment shall be entertained unless the same has been made 

within a period of five years from the date on which the for such 

compensation or relief first arose. 

 

8. It is submitted that cause of action for filing an application under the 

provisions of the Green Tribunal Act, 2010 cannot accrue on the day 

when a person discovers the act of environmental damage. This 

Hon’ble Tribunal has rejected the proposition of ‘Discovery Rule’ 

being applicable to patent event perceptible to the public at large and 

therefore by no stretch of imagination can the cause of action for 

filing an application under the provisions of the said act could accrue 

on the day when such environmental damage is discovered by the 

party. The Applicant has thus approached this Hon’ble Tribunal with 

the sole intention to overcome the difficulty of limitation under the 

act, has approached this Hon’ble Tribunal with unclean hands. 

Therefore, the present Application under section 15 of the NGT Act, 

2010 is clearly barred by limitation. 

 

9. The Respondent No.1 submits that the Respondent No.1 has 

undertaken the construction of the project situated at S. No. 58/2/1A, 
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58/2/2A, 58/2B situated at Undri, Tal. Haveli, Dist. Pune. The said 

project consists of 5 residential buildings having 362 flats being 

“Urban Nest” and 2 commercial buildings namely “Market Place” 

having 84 units and “Trade Park” having 196 units. The Respondent 

No.1 has already constructed the said buildings, handed over the 345 

flats, and formed a Co-operative Housing Society. The Respondent 

No.1 has received necessary Completion Certificate /Occupancy 

Certificates from the Pune Municipal Corporation. The details of the 

Occupancy Certificate are as under: - 

Sr. No. Building No. No.of 

Flats  

Date of Occupancy 

Certificate 

1. A-1 88 27-08-2020 

2. A-2 66 27-08-2020 

3. A-3 87 27-08-2020 

4. B-1 77 30-06-2021 

5. B-2 44 21-12-2021 

6. Commercial 

Building – 1 

84 30-08-2021 & 21-12-2021 

7. Commercial 

Building – 2 

196 30-08-2021 & 30-03-2022 

 

 

10. The Respondent No.1 submits that, the project of the Respondent 

No.1 has received Environment Clearance Certificate from the 

Respondent No.6 on 21st September 2016. The said EC was further 

amended on 3rd   September 2021. The Respondent No.1 submits that 

based on the receipt of the Environmental Clearances, the 
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Respondent No.15, has sanctioned the building plans of the project. 

The Respondent No.1 submits that the Respondent No.6 had granted 

Environment Clearance to the Respondent No.1 on 21th September 

2016. The challenge to the EC can be made only by filing an Appeal 

u/s 16 of the NGT Act, 2010. The limitation provided u/s 16 of the 

Act is 30 days from the date of the receipt of the order and further 

period of 60 days can be granted by explaining the reasons for delay 

on the part of the person preferring the appeal. In the present case, 

the Applicant has not challenged the EC and thus, to forgo the said 

bar of limitation, the Applicant has preferred the present Original 

Application u/s 14, 15 of the NGT Act. It is trite law that, if the 

Litigant cannot do directly before the Court or Tribunal, he cannot 

do the same indirectly. The Original Application is in effect a 

challenge to the EC dated 21th September 2016, and the same is 

evident from the pleadings, as also from the findings of the NGT. 

Such a challenge, being an order specified as an appealable order 

under Sec.16, was necessarily to be challenged only under the said 

Section. However, if the Applicant had done so, the same would be 

hopelessly barred by limitation, as it has to be filed within 60 days 

from the date on which the order was passed. In the instant case, 

even taking the date on which the judgment in Society for Protection 

of Environment & Biodiversity was rendered i.e., 8th December 

2017, there would have been a delay of over 2 years in filing the 

same. The Original Applicant, therefore to get over the bar of 

limitation preferred the said OA which was otherwise not 

maintainable. Copy of the environmental clearance certificate dated 
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21th September 2016 and 3rd September 2021 is annexed hereto and 

marked as ANNEXURE – R-1 and R-2 respectively. 

 

11. The Applicant herein has not joined the necessary parties to the 

present application, as the Respondent No.1 has in all constructed 7 

buildings (including Residential and Commercial ) and has created 

third party rights by selling flats to the intended purchasers by 

executing agreements with the said purchasers. Not only that, the 

Respondent No.1 has also handed over the possession to respective 

flat buyers/ owners of Co-operative Housing Society and purchasers 

of commercial units. Even, the Applicant has also not made party to 

the said Society. Therefore, on this count alone, the present Original 

Application is liable to be dismissed with cost.   

 

12. The Respondent No.15 submits that, reliefs claimed by the 

Applicant do not derive any substantial question relating to the 

environment as defined under Section 2(m) of NGT Act, 2010. The 

Hon’ble NGT has rightly recorded in the order dated 14th February 

2023 that the Applicant has failed to clarify the dispute in the 

Original Application. In view of absence of the substantial question 

relating to the environment, the application is not maintainable 

before this Hon’ble Tribunal. The reliefs as claimed by the 

Applicant tantamount to fishing and roving enquiry and that is 

impermissible in law.  

 

13. The Respondent No.15 further submits that, the Respondent No.15 

has paid an amount of Rs.18,17,272 /- towards the penal charges for 
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the Consent to Operate after receipt of the Occupational Certificate. 

It is thus submitted that the penalty has been paid upon the 

Respondent No.15. 

In view of the facts narrated above, the present Original Application is 

devoid of any merit and needs to be dismissed with compensatory costs. 

Date: 23/03/2023 

Place:   Pune   

ADVOCATE FOR RESPONDENT NO.15 

188



189



190



ANNEXURE-R-1191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



ANNEXURE-R-2206



207



208



209



210



211



212



213



214



215



216


	1-INDEX
	2-reply kambale 76
	3-Affidavit_OA-76-21
	R-1 EC_21.09.2016
	R-2 EC_03.09.2021



